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SUPREME COURT
The US Supreme Court in January 
agreed to hear a case that could deter-
mine to what extent “scandalous” 
speech is protected under the First 
Amendment. In Iancu v. Brunetti, 
Erik Brunetti claims he has been 
unconstitutionally denied a federal 
trademark for his outlaw streetwear 
label, “Fuct.”

Brunetti says he has been attempt-
ing to trademark Fuct since the mid-
1990s. A Truman-era statute called 
the Lanham Act gives the US Patent 
and Trademark Office (USPTO) the 
power to refuse “immoral” or “scan-
dalous” trademark applications. Bru-
netti’s trademark application has been 
repeatedly denied through numer-
ous appeals, but in 2017, the Supreme 
Court struck down a clause of the 
Lanham Act that denied federal trade-
mark protection to disparaging marks, 
in a unanimous decision in Matal V. 
Tam.

This boosted Brucetti’s fight to 
get trademark protection against fake 
Fuct product that pops up across the 
internet. 

Brucetti and attorney John Som-
mer won a 3-0 victory in the federal 
appeals court in Washington, DC, 
which ruled that though the Fuct 
trademark is indeed “scandalous,” the 
Scandalous Clause is unconstitutional. 
The appeals court stated, “The First 
Amendment... protects private expres-
sion, even private expression which is 
offensive to a substantial composite of 
the general public.”

Petitioner Andrei Iancu is the 
director of the USPTO.

Brunetti said, “Free speech is at 
stake, and all speech is free speech. It 
cannot be selective. The moment you 
start shutting people down because 
you disagree with them or it hurts 
your feelings, that’s when we start 
going down a very slippery slope.” 
Reported in: GQ, January 30, 2019.

LIBRARIES
Centennial, Colorado
A parent group agreed to drop its 
lawsuit that had accused Colorado 
libraries of giving children easy access 
to pornography through EBSCO 
research databases. The case, Pornog-
raphy is Not Education v. EBSCO 
and Colorado Library Consortium 
was dismissed “with prejudice” on 
February 27 in the District Court 
of Arapahoe County, Colorado, 
meaning the group can’t sue again 
based on the same claims.

The parent group, which had legal 
representation from the conserva-
tive Thomas More Society, had filed 
the suit in October. Previously, it had 
pressured some local school librar-
ies to remove EBSCO, and one of 
them—the Cherry Creek School Dis-
trict in suburban Denver—cancelled 
its contract with EBSCO shortly 
before the lawsuit was filed.

Kathleen McEvoy, vice president 
of communications at EBSCO, said 
the company is pleased the lawsuit was 
dismissed. The databases don’t include 
pornography, she said, though they 
may allow access to information that 
some people deem sensitive.

A statement from the Thomas 
More Society said the parents still 
believe that EBSCO knowingly pro-
vided children access to pornography 
and that the Colorado Library Con-
sortium (CLiC) aided the company, 
but they didn’t want to risk paying the 
defendants’ legal fees if a judge ruled 
against them. It also said EBSCO had 
modified its practices in response to 
the lawsuit.

CLiC was included in the lawsuit 
because it provides resources to librar-
ies across the state, including access 
to EBSCO and other databases. Jim 
Duncan, CLiC’s executive director, 
said pressure by the parents resulted in 
Cherry Creek students losing access 
to “several thousand” magazines, 

newspapers, and electronic resources 
they could use for school research. 

Duncan also said the consortium 
spent about $35,000 defending the 
lawsuit—enough to supply a small 
library with new materials for seven 
years. “Money and time spent on legal 
defense in this frivolous lawsuit could 
have been better used to support 
schools, libraries and our communi-
ties,” he said in a written statement.

EBSCO’s McEvoy said in a writ-
ten statement, “We are always mind-
ful of issues around censorship and 
always remain neutral on topics. Since 
viewpoints differ around the globe, 
EBSCO enables individual librar-
ies and school districts to control 
the content they provide to students 
and makes it possible for customers 
to remove titles from their EBSCO 
databases.” Reported in: Denver Post, 
March 8, 2019.

Lafayette, Louisiana
A lawsuit filed to stop Lafayette Pub-
lic Library’s Drag Queen Story Time 
event was formally dismissed in US 
District Court for the Western 
District of Louisiana, Lafayette 
Division, on January 31. In Guidry 
v. Elberson, the court declared that 
the out-of-state Christian organiza-
tions that filed suit had no standing. 

The ruling said named plaintiffs 
Chris Sevier and others failed to show 
“dollars-and-cents” injury from the 
library’s Drag Queen Story Time, as 
they live out of state and don’t pay 
local property taxes. 

Sevier has filed dozens of suits on 
LGBTQ+ issues across the country, 
including same-sex marriage, trans-
gender rights, etc. His cases typically 
argue the LGBTQ+ community is 
in effect a faith ideology. Thus, he 
claims, any government interac-
tion like issuing marriage licenses or 
promoting a drag queen storytime is 
tantamount to state sponsorship of a 
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religion, and therefore a violation of 
the First Amendment’s establishment 
clause. 

He teamed up with Warriors for 
Christ, a West Virginia-based Chris-
tian ministry, to sue the Lafayette 
Public Library and Lafayette Con-
solidated Government, with Library 
Director Teresa Elberson and May-
or-President Joel Robideaux named as 
defendants.

After one of the early hearings 
in the case, the library had issued a 
temporary ban on room bookings for 
private, drag queen-related events. 
This prompted the American Civil 
Liberties Union (ACLU) to intervene 
in favor of drag queen storytimes in 
libraries. The ACLU argued that the 
ban was overly broad and infringed on 
First Amendment rights.

Magistrate Judge Patrick Hanna 
held an in-chambers conversation, 
seeking an out-of-court resolution 
on the ACLU’s intervention. Prior to 
the dismissal of Servier’s lawsuit, the 
library and local government agreed 
to throw out the controversial room 
reservation form that included the 
ban. In effect, they agreed with the 
ACLU that the ban restricted free 
speech.

Yet Sevier sees himself as the one 
defending First Amendment rights. 
He sees libraries as violating the First 
Amendment’s separation of church 
and state, but doesn’t see drag queens 
as having a First Amendment right to 
free speech.

“By bringing this lawsuit, we are 
unapologetically and firmly defending 
the civil rights movement led by pas-
tor Martin Luther King,” Sevier told 
News 15 in 2018. Reported in: News 
15, September 19; The Current, Janu-
ary 10, January 31, 2019.

Houston, Texas
On January 3, the US District 
Court for the Southern District 

of Texas, Houston Division, dis-
missed the lawsuit filed by Chris 
Sevier and the Warriors for Christ 
organization that sought to halt the 
Houston Public Library’s sponsor-
ship or hosting of a Drag Queen Story 
Time. In Christopher et al. v. Law-
son, the court based its decision on 
two grounds:

1. The court lacks subject-matter 
jurisdiction because the plaintiffs 
failed to establish legal stand-
ing to sue; the plaintiffs cannot 
show that that they suffered an 
actual “injury in fact” caused by 
the defendants’ conduct that can 
be redressed under the law. The 
plaintiffs failed to show that they 
saw the actual DQST event while 
using the library; and failed to 
demonstrate that they are resi-
dent taxpayers or that the Library 
spent more than a de minimis 
amount on the presentation of the 
“Drag Queen Storytime.” Addi-
tionally, many of the injuries they 
allege (“libeled, harassed, tar-
geted, and ostracized online and 
in person”) are not traceable to 
the defendants’ conduct.

2.  Even if the court had sub-
ject-matter jurisdiction, the 
complaint fails to state an Estab-
lishment Clause claim under the 
First Amendment. Even accepting 
plaintiffs’ allegation that secular 
humanism could be a religion for 
Establishment Clause purposes, 
the plaintiffs fail to allege any 
facts or basis showing that “Drag 
Queen Storytime” is a religious 
activity. There is no allegation 
that a reader discussed secular 
humanism at the event, or that 
any story the Library selected 
invoked secular humanism or any 
religion at all.

Plaintiffs will likely move for 
reconsideration or exercise their right 
to appeal to the Fifth Circuit Court 
of Appeals. Reported in: KHOU-TV, 
January 3; US Court SD Texas-Hous-
ton, January 3, 2019.

SCHOOLS
Richmond, Virginia
A history lesson on “The Muslim 
World” at a public high school does 
not violate the Constitutional sepa-
ration of church and state, a three-
judge panel of the US Court of 
Appeals for the Fourth Circuit 
ruled on February 11 in Wood v. 
Arnold. Upholding an earlier Dis-
trict Court decision, Judge Barbara 
Milano Keenan, joined by Judges 
Pamela Harris and James A. Wynn Jr., 
wrote that school officials in southern 
Maryland had not violated a student’s 
First Amendment rights, because the 
curriculum did not endorse a partic-
ular religion nor force her to profess 
any belief. 

As a high school junior, Caleigh 
Wood refused to complete a lesson 
that she said forced her to embrace 
Islam in conflict with her Chris-
tian faith. Wood’s attorney, Richard 
Thompson, argued that the lesson 
endorsed Islam, denigrated Christian-
ity, and amounted to “forced speech 
of a young Christian girl.” Thomp-
son, president of the Thomas More 
Law Center, a national Christian non-
profit law firm, said “This is unequal 
treatment of Christianity by the 
school system.”

The appellate court disagreed, 
writing, “School authorities, not the 
courts, are charged with the respon-
sibility of deciding what speech is 
appropriate in the classroom. Aca-
demic freedom would not long sur-
vive in an environment in which 
courts micromanage school curricula 
and parse singular statements made by 
teachers.”
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Attorney Andrew Scott, who rep-
resents the defendant school officials 
from Charles County, Maryland, said 
the ruling sends an important message 
to school officials throughout the state 
affirming their discretion to teach 
about religion. “Religion is an inte-
gral part of history. You can’t ignore 
it,” he said. “The key is to teach it 
from a secular perspective—and not 
to proselytize.”

The disputed lesson lasted five 
days in a year-long course at La Plata 
High School. Wood and her parents 
objected to two aspects of the unit 
that touched on politics, geography, 
and culture. 

In its ruling, the court considered 
the school’s broad world history cur-
riculum rather than examining each 
potentially problematic statement. If 
judges found violations “every time 
that a student or parent thought that 
a single statement by a teacher either 
advanced or disapproved of a reli-
gion, instruction in our public schools 
‘would be reduced to the lowest com-
mon denominator,’ ” Keenan wrote in 
her 18-page opinion.

Wood was also required to com-
plete a worksheet on the growth of 
Islam, the “beliefs and practices,” and 
the links between Islam, Judaism, and 
Christianity. A fill-in-the-blank sec-
tion included the statement: “There is 
no god but Allah and Muhammad is 
the messenger of Allah,” a portion of 
an Islamic declaration of faith known 
as the shahada.

The court found that the assign-
ment involving the shahada was meant 
to assess whether students understood 
the “beliefs and practices” of Mus-
lims. The task was factual, and stu-
dents “were not required to memorize 
the shahada, to recite it, or even to 
write the complete statement of faith,” 
according to the ruling.

Charles County Schools Superin-
tendent Kimberly A. Hill said after 

the ruling, “We don’t teach religion. 
What we are teaching is world his-
tory. . . . It isn’t any kind of indoctri-
nation for anyone.”

Thompson said he would seek 
review of the three-judge-panel rul-
ing, either by the full appeals court 
or the Supreme Court. Reported in: 
Washington Post, February 13, 2019.

COLLEGES AND 
UNIVERSITIES
Harrison, New York
The State University of New York 
[SUNY] and the Westchester County 
District Attorney may have violated 
a student’s First Amendment rights 
when they arrested him and charged 
him with a hate crime. The D.A.’s 
office announced on December 11 
“Gunnar Hassard was arraigned in 
Harrison Town Court for Aggravated 
Harassment in the First Degree, a class 
E felony, for hanging posters with 
Nazi symbolism in areas of the cam-
pus” of SUNY’s Purchase College. 

Hassard, a student at the college, 
hung multiple posters, which incorpo-
rated a swastika and symbols of Nazi 
Germany, on and near the Humanities 
Building. New York State University 
Police arrested Hassard. 

The complaint states that the 
defendant posted multiple flyers on 
the campus “frequented and utilized 
by members of the Jewish community 
. . . causing alarm, fear and annoyance 
to the members of the campus com-
munity during the Jewish holiday of 
Hanukkah.”

The case raises numerous First 
Amendment issues, according to 
attorney Eugene Volokh, author of 
“The Volokh Conspiracy” blog on 
reason.com. Volokh wrote, “As read-
ers might gather, I have only con-
tempt for neo-Nazis. But the statutory 
provision to which the D.A.’s office 
is referring, NY Penal Law 240.31, is 
unconstitutional.”

The law covers anyone who “etches 
paints, draws upon or otherwise places 
a swastika, commonly exhibited as 
the emblem of Nazi Germany, on any 
building . . . without express permis-
sion of the owner or operator of such 
building or real property.”

Volokh stated that this law “imper-
missibly singles out a particular mes-
sage based on its content and even its 
viewpoint, which is unconstitutional 
under R.A.V. v. City of St. Paul (1992) 
(and Virginia v. Black (2003)).”

Volokh added:

Swastikas are constitutionally pro-
tected, just as are hammers and sick-
les or burning crosses or images of 
Chairman Mao or other symbols of 
murderous regimes and ideologies. 
Public speech intended to “harass, 
annoy . . . or alarm” groups of people 
(whether Jews or conservative Chris-
tians or blacks or whites) is consti-
tutionally protected. Posting things 
on other people’s buildings isn’t pro-
tected, but the law can’t single out 
the posting of particular viewpoints 
for special punishment. And true 
threats of violence are unprotected, 
but the statute isn’t limited to them, 
and I’ve seen no evidence of a specific 
true threat here.

It is also possible that the student 
was not endorsing the Nazi ideol-
ogy displayed on the posters. The 
message on the posters was “Don’t 
be stupid, be a smarty/Come and 
join the Nazi party,” a line from 
Mel Brooks’ comedy The Producers, 
which makes fun of Nazis. Accord-
ing to Volokh, “this suggests that 
this might have been a joke gone 
awry by Hassard, who is apparently 
involved in theater; but . . . the pros-
ecution is unconstitutional in any 
event.” Reported in: weschesterda.
net. December 11, 2018; Reason.com, 
December 12, 2018.
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SOCIAL MEDIA
Sacramento, California
The American Civil Liberties Union 
filed a lawsuit against Sacramento 
County Sheriff Scott Jones for block-
ing Black Lives Matter (BLM) Sacra-
mento leaders from posting comments 
on the sheriff ’s official Facebook 
page, alleging he violated their First 
Amendment rights.

The suit, Faison et al. v. Jones, 
filed January 30 in US District 
Court of the Eastern District of 
California in Sacramento, alleges 
Jones deleted comments from BLM 
leaders Tanya Faison and Sonia Lewis 
on October 31 and November 5 
when they responded to a post on the 
sheriff ’s page. His post expressed his 
opinion on the ongoing debate over 
the level of oversight the Office of the 
Inspector General should have over 
Jones’ department. 

Jones allegedly blocked Faison 
and Lewis from commenting on any 
future posts, the lawsuit said. Faison 
said she’s still blocked from Jones’ 
Facebook page.

“Facebook is one of the only 
places where we can engage with the 
sheriff and his supporters,” she said. 
“Expressing our views is part of our 
role as residents of Sacramento.” 

Sean Riordan, a senior staff attor-
ney for the ACLU, said Jones “cen-
sored” Faison and Lewis on his offi-
cial Facebook page because of the 
“content of their speech.” 

“Sheriff Jones has attempted to sti-
fle the voices of the leaders of Black 
Lives Matter Sacramento,” Riordan 
said. “This is impermissible censorship 
that violates both the state and federal 
constitutions.”

The suit is seeking an unspecified 
amount of damages and an injunction 
requiring Jones to unblock Faison and 
Lewis from his official social media 
accounts. Reported in: Sacramento Bee, 
January 30, 2019. 

Frankfort, Kentucky
Kentucky Governor Matt Bevin’s 
efforts to control his Facebook and 
Twitter accounts remain in court as 
the American Civil Liberties Union of 
Kentucky seeks to force him to stop 
blocking citizens who are critical of 
him. 

A year ago, on March 30, 2018, 
in Morgan et al. v. Bevin, US Dis-
trict Judge Gregory F. Van Taten-
hove of the US District Court for 
the Eastern District of Kentucky, 
Central Division, in Frankfort, 
denied the ACLU’s request for a pre-
liminary injunction, ruling the ACLU 
was not likely to win the case. (See 
JIFP, Spring 2018, page 40.) 

As the case continues, another 
judge sided with the ACLU on one 
aspect of the case. On December 3, 
Federal Magistrate Edward B. Atkins 
granted the ACLU’s request to com-
pel Bevin to turn over screenshots 
of blocked users’ comments. He also 
ordered Bevin to disclose text and 
email messages about his social media 
policy, and a list of keywords he uses 
to hide comments on Facebook. Judge 
Atkins denied the ACLU’s request to 
have Bevin testify.

In another development, Ken-
tucky Attorney General Andy Beshear 
said the governor’s office violated 
state open records law by refusing to 
release the keywords it uses to filter 
comments from its Facebook page. 
Beshear, a Democrat, issued his opin-
ion against Gov. Bevin, a Republican, 
on December 17.

The attorney general’s opinion has 
the force of law unless it is overturned 
in court. The governor’s office said it 
will challenge the opinion.

In the lawsuit, the ACLU is repre-
senting Mary Hargis of Morehead and 
Drew Morgan of Louisville, who say 
the administration’s decision to block 
them violates their constitutional 
rights to free speech.

Bevin uses Facebook and Twitter 
frequently to communicate his views 
and news about his administration, 
which he says allows him to speak 
directly to Kentuckians. The Louisville 
Courier-Journal reported that Bevin has 
blocked hundreds of people from the 
social media accounts.

The ACLU’s legal director, Wil-
liam Sharp, said in a news release 
about its lawsuit that the “First 
Amendment does not allow the gov-
ernment to exclude speakers from a 
public forum because it disagrees with 
their viewpoint.”

The governor’s lawyers have asked 
the court to treat the governor’s pres-
ence on Facebook and Twitter not 
as a public forum but as personal 
accounts. The Bevin administration 
said it welcomes comments from all 
users on social media as long as they 
remain civil, but reserves the right to 
block people who post objectionable 
comments. 

As for the keywords sought by the 
ACLU, Matthew F. Kuhn, a deputy 
general counsel for Bevin, argued that 
public disclosure of terms it used to 
filter comments would allow people 
to learn how to bypass them. Kuhn 
claimed the Facebook page would 
have to be constantly monitored “lest 
it be overrun with profane, obscene or 
clearly off-topic comments.” 

The attorney general’s opinion said 
such reasons did not “constitute clear 
and convincing evidence to justify” 
keeping the keywords secret.

In a summary of several similar 
cases of public officials with social 
media accounts across the United 
States, Quartz wrote, “Facebook itself 
is a private company, and can censor 
speech as it pleases. But in the US, 
officials blocking constituents is a vio-
lation of their First Amendment right 
to freedom of expression, and delet-
ing their public statements is a form 
of government censorship, lawyers 
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argue.” Reported in: Courier-Journal, 
December 4, December 18, 2018; 
Quartz, December 13, 2018. 

Richmond, Virginia
A county official who blocked a critic 
from her Facebook page violated the 
First Amendment, the US Court of 
Appeals for the Fourth Circuit 
in Richmond affirmed in Davison 
v. Randall. According to the Knight 
First Amendment Institute, this Jan-
uary 7 decision is the first time an 
appellate court has addressed whether 
the First Amendment applies to social 
media accounts run by public officials. 

The Knight Institute, based at 
Columbia University, argued the 
appeal on behalf of Brian Davison, a 
Virginia resident who had been tem-
porarily banned from the Facebook 
page of the chair of the Loudoun 
County Board of Supervisors.

The ruling “confirms that the First 
Amendment prohibits government 
censorship on new communications 
platforms,” said Katie Fallow, senior 
staff attorney at the Knight Insti-
tute, who argued the case on appeal. 
“Public officials, who increasingly use 
social media accounts as public forums 
to foster speech and debate among 
their constituents, have no greater 
license to suppress dissent online than 
they do offline.” 

Brian Davison filed a First Amend-
ment lawsuit in 2016, after Board of 
Supervisors Chair Phyllis Randall 
blocked him for posting comments 
that criticized members of the county 
school board. Davison won that law-
suit, with the trial court ruling that 
Randall had unconstitutionally barred 
him from her Facebook page based 
on viewpoint. Randall appealed to 
the Fourth Circuit Court of Appeals, 
which heard oral arguments in the 
case in September 2018.

In its opinion, the court of appeals 
affirmed the trial court’s ruling 

that aspects of Randall’s Facebook 
page “bear the hallmarks of a pub-
lic forum” and that her decision to 
ban Davison constituted “black-letter 
viewpoint discrimination.”

Other cases on whether the First 
Amendment applies to social media 
accounts run by government offi-
cials have not yet been decided at the 
appellate level. In May 2018, a federal 
trial court in New York held in a case 
brought by the Knight Institute that 
President Trump violated the First 
Amendment by blocking critics from 
his Twitter account (see JIFP, Spring 
2018, page 40). The Trump adminis-
tration has appealed that decision, and 
the case is currently pending before 
the US Court of Appeals for the Sec-
ond Circuit.

“The First Amendment forecloses 
government officials from suppressing 
speech on the basis of viewpoint,” said 
Jameel Jaffer, the Knight Institute’s 
executive director. “With so many 
public officials using social media as a 
means of communicating with their 
constituents, the Fourth Circuit’s 
thoughtful ruling will undoubtedly 
have broad impact.” Reported in: 
Knight First Amendment Institute, 
January 7, 2019.

PRIVACY
New York, New York
The US District Court in Manhat-
tan blocked the Commerce Depart-
ment from adding a question on 
American citizenship to the 2020 cen-
sus. In State of New York et al. v. US 
Department of Commerce, Judge Jesse 
M. Furman sided with groups arguing 
against a citizenship question on the 
census. The Census Bureau itself esti-
mated in an analysis in January 2018 
that at least 630,000 households would 
refuse to fill out the 2020 question-
naire if such a question were included.

The upcoming census count will 
determine which states gain or lose 

seats in the House of Representa-
tives when redistricting begins in 
2021. When the Trump adminis-
tration announced last year it was 
adding a citizenship question to the 
census, opponents argued the results 
would undercount noncitizens and 
legal immigrants—who tend to live 
in places that vote Democratic—and 
shift political power to Republican 
areas.

The ruling said that Wilbur L. 
Ross Jr., the commerce secretary, 
broke federal rules when he ordered 
the citizenship question added to 
the census. Judge Furman said Ross 
cherry-picked facts to support his 
views, ignored or twisted contrary 
evidence, and hid deliberations from 
Census Bureau experts.

The Trump administration’s next 
move is unclear. Government lawyers 
could appeal the ruling or seek a stay 
in the United States Court of Appeals 
for the Second Circuit—or go straight 
to the Supreme Court and ask justices 
to intervene. Reported in: New York 
Times, January 15, 2019.

SEXUAL HARRASSMENT 
ALLEGATIONS
Los Angeles, California
Jay Asher, author of the best-selling 
young adult novel Thirteen Reasons 
Why, suffered career setbacks after 
he was accused of sexual misconduct 
in 2018. His literary agency dropped 
him, speaking engagements and book 
signings evaporated, some bookstores 
removed his novels from their shelves, 
and the Society of Children’s Book 
Writers and Illustrators announced 
that he had violated the professional 
organization’s anti-harassment policy. 

Asher, who denied the allega-
tions, has filed a lawsuit against the 
Society of Children’s Book Writers 
and Illustrators and the group’s exec-
utive director, Lin Oliver, claiming 
that Ms. Oliver and the organization 
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made false and defamatory state-
ments about him that torpedoed his 
career and caused financial harm 
and intentional emotional distress. 
The case, Asher v. SCBWI, filed 
in California Superior Court in 
Los Angeles, seeks a jury trial and 
unspecified financial damages.

In the lawsuit, Mr. Asher claims 
that Ms. Oliver and her organiza-
tion never properly investigated the 

complaints against him and ignored 
exonerating evidence.

Publishers, booksellers, and agents 
have wrestled with how to handle 
anonymous allegations against 
authors when the accusations are 
hard to confirm, and with whether 
it’s appropriate to rehabilitate the 
careers of those accused. Chil-
dren’s book publishers in particular 
have reacted swiftly to harassment 

allegations against authors, given 
their books’ impressionable audi-
ences and their reliance on teachers 
and librarians, who might be reluc-
tant to support the work of authors 
accused of inappropriate behavior.

But so far, few accused authors 
have vigorously fought allegations 
publicly or sought financial damages 
for lost earnings. Reported in: New 
York Times, January 25, 2019.


